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United States v. QU ROZ, No. 00-5004/MC

Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of a mlitary judge
sitting al one convicted appellee, pursuant to his pleas, of four
of fenses involving the sane property (1.25 pounds of ML12
denolition charge [C4]): (1) conspiracy to wongfully dispose
of the property, in violation of Article 81, Uniform Code of
Mlitary Justice (UCMJ), 10 USC § 881; (2) wongful sale of the
property, in violation of Article 108, UCMJ, 10 USC § 908; (3)
unlawful Iy receiving the property, in violation of 18 USC
8 842(h), as incorporated under Article 134, UCMJ, 10 USC § 934;
and (4) unlawfully possessing, storing, transporting, or selling
the property, in violation of 18 USC § 842(h), as incorporated
under Article 134. Appellee also was convicted of two
speci fications involving wongful possession of marijuana and
one specification of wongful manufacture of marijuana, in
violation of Article 112a, UCMJ, 10 USC § 912a.

Appel | ee was sentenced to a di shonorabl e di scharge,
confinenent for 10 years, forfeiture of all pay and all owances,
and reduction to pay grade E-1. The convening authority
approved the sentence as adjudged. Pursuant to a pretrial
agreenent, the convening authority suspended all confinenent in

excess of 48 nont hs.
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Inits initial review, the Court of Crimnal Appeals held
that the conviction for violation of Article 108 (sale of the C
4) and the conviction for violation of 18 USC § 842(h) (which
i ncluded sale of the sane property) constituted an unreasonabl e
mul tiplication of charges, and the court dism ssed the charge
under Article 108. 52 MJ 510, 513 (1999). 1In addition, the
court noted the Governnment's concession that one of the
speci fications concerni ng wongful possession of narijuana was
facially duplicative with respect to the specification
concerni ng wongful manufacture of marijuana. The court held
that this unl awful possession offense was | esser-included within
t he wongful manufacture offense, and it dism ssed that w ongful
possessi on specification under the doctrine of nmultiplicity.
Id. at 514. The court reassessed the sentence on the basis of
the remaining findings and affirnmed a di shonorabl e di schar ge,
confinenment for 8 years, total forfeitures, and reduction to
E-1. 1d. at 515.

In its opinion on reconsideration en banc, the Court of
Crim nal Appeals reaffirmed the panel's decision that conviction
and sentence for the two charges of selling the G4 constituted
an unreasonable nultiplication of charges. The court held that
consolidation of the two charges into a single offense under
Article 134 woul d provide an appropriate renedy. Additionally,

the court dism ssed both specifications concerning w ongful
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possession of marijuana on the grounds that both specifications
constituted | esser-included offenses with respect to the
conviction on the charge of wongful manufacture of marijuana.
Based upon the remai ning findings, the court reassessed the
sentence, affirmng a dishonorabl e discharge, confinenent for 7
years, total forfeitures, and reduction to E-1. 53 M 600
(2000) .

The Judge Advocate General certified the follow ng issues
for our review under Article 67(a)(2), UCMI, 10 USC § 867(a)(2):

. WHETHER THE LOWER COURT ERRED | N HOLDI NG
THAT AN EQUI TABLE DOCTRI NE OF UNREASONABLE
MULTI PLI CATI ON OF CHARGES EXI STS SEPARATE
FROM MULTI PLI CI TY AND IS AN | NDEPENDENT
BASI S FOR GRANTI NG RELI EF.

1. WHETHER THE LONER COURT ERRED BY
ENUNCI ATI NG AND APPLYI NG A NEW PER SE
RULE THAT I T WLL NEVER APPLY FORFEI TURE
TO CLAI M5 OF UNREASONABLE MULTI PLI CATI ON
OF CHARGES RAI SED FOR THE FI RST TI ME ON
APPEAL.

1. WHETHER THE LOWER COURT ERRED I N
GRANTI NG APPELLEE RELI EF FOR BEI NG
CONVI CTED OF AN UNREASONABLE
MULTI PLI CATI ON OF CHARGES W THOUT FI RST
FI NDI NG THAT APPELLEE HAD SUFFERED
MATERI AL PREJUDI CE TO A SUBSTANTI AL

Rl GHT.

The certified issues pertain only to that portion of the
| oner court's decision consolidating the charges concerning sale
of the CG-4 on the grounds that they constituted an unreasonabl e

mul ti plication of charges. The certified issues do not address
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the I ower court's decision to dismss the two marijuana-
possessi on specifications under the doctrine of multiplicity.
The certified questions, however, address the conceptual

rel ati onship between the prohibition against nultiplicious
charges and the prohibition against unreasonable multiplication
of charges. W hold that these are distinct |egal prohibitions,
founded upon distinct legal principles. For the reasons set
forth below, we remand the case to the Court of Crimnal Appeals

for further consideration in |ight of our opinion.

| . THE PROH BI TI ON AGAI NST
AN UNREASONABLE MJLTI PLI CATI ON OF CHARCES

As noted by the court below, "[t]he principle prohibiting
unreasonabl e multiplication of charges is one that is well
established in the history of mlitary law. . . ." 53 M at
605. Wnthrop, in his classic treatise on 19th century mlitary
| aw, stated: "An unnecessary nultiplication of fornms of charge
for the sane offense is always to be avoided.”" WIIiam

Wnthrop, Mlitary Law and Precedents 143 (2d ed. 1920 Reprint).

In the 1928 edition of the Manual for Courts-Martial, U S. Arny,
paragraph 27 expressly provided: "One transaction, or what is
substantially one transaction, should not be nmade the basis for
an unreasonabl e nultiplication of charges agai nst one person.”

This proscription was continued verbati min subsequent editions
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of the Manual. See para. 27, Manual for Courts-Martial, US.
Arny, 1949; para. 26b, Manual for Courts-Martial, United States,
1951 and 1969 (Revised ed.).

When the new format for the Manual was adopted in 1984
creating a distinction between the Rules for Courts-Martial set
forth in the Executive Order and the non-binding D scussions of
these rules, virtually identical |anguage was included in the
Di scussi on acconpanyi ng RCM 307(c) (4), which has been retained
t hrough subsequent editions. See Discussion, RCM 307(c)(4),
Manual for Courts-Martial, United States (1984, 1994, 1995,
1998, and 2000 eds.). W agree with the observation of the
Court of Crimnal Appeals that, although the concept of
unreasonabl e multiplication has been placed in the non-binding
Di scussion, "[w]je do not believe that the action of the
President in placing this |ongstanding principle in a discussion
section of the Manual for Courts-Martial had the effect of
repealing it, thereby enabling imginative prosecutors to
mul tiply charges without Iimt." 53 M at 605, see id. at 604,

di scussing United States v. Mrrison, 41 M 482, 484 n.3 (1995),

United States v. Foster, 40 M) 140, 144 n.4 (1994), and United

States v. Sturdivant, 13 M] 323, 329-30 (CMA 1982).

The court bel ow concluded that "nultiplicity and
unreasonabl e multiplication of charges are distinct concepts.”

53 MJ] at 604. The court noted that "[njultiplicity is a concept
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that derives fromthe Doubl e Jeopardy Cl ause of the U S
Constitution ... [and] deals with the statutes thenselves, their
el enents, and congressional intent." 1d., discussing United

States v. Teters, 37 MJI 370 (CVA 1993). The court contrasted

multiplicity wwth "the | ongstanding principle prohibiting
unreasonabl e nmultiplication of charges [which] ... pronot[es]
fairness considerations separate froman anal ysis of the
statutes, their elenents, and the intent of Congress." |Id. at
604- 05.

W agree with the analysis by the Court of Crim nal
Appeal s. The prohibition against multiplicity is necessary to
ensure conpliance with the constitutional and statutory
restrictions agai nst Double Jeopardy, see U.S. Const. anmend. V
and Art. 44, UCMJ, 10 USC 8§ 944, in light of applicable judicial

precedents. E.g., Blockburger v. United States, 284 U S. 299

(1932); Schnmuck v. United States, 489 U S. 705 (1989); and

United States v. Teters, supra.

By contrast, the prohibition agai nst unreasonabl e
mul tiplication of charges addresses those features of mlitary
| aw that increase the potential for overreaching in the exercise
of prosecutorial discretion. For exanple, the mlitary justice
system has a | ongstandi ng preference for trying all known
offenses at a single trial, see RCM 307(c)(4) and RCM 601(e) (2)

(Rul e and Di scussion), which is different fromthe preference in
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the civilian sector for separate trials for each offense. See
Drafters' Analysis of RCM 601(e)(2), 2000 Manual, supra at A21-
31, citing Fed. R Cim P. 8(a). Simlarly, the existence of
broadl y worded of fenses unknown in civilian society al so

i ncreases the potential for overreaching. See, e.g., Arts. 89-
92, UCMJ, 10 USC 88§ 889-92 (disrespect, disobedience, and
dereliction offenses), Art. 133, UCMJ, 10 USC 8§ 933 (conduct
unbecom ng an officer), and Art. 134, UCMJ, 10 USC § 934 (the

Ceneral Article); Parker v. Levy, 417 U S. 733 (1974); see also

RCM 1005(e) (1) (Discussion) (concerning calculation of maxi num
i nposabl e puni shnent through cunul ati on of maxi mum puni shient
for each offense, rather than through use of sentencing
gui del i nes or concurrent sentencing).

In short, even if offenses are not nmultiplicious as a
matter of law with respect to doubl e jeopardy concerns, the
prohi bi ti on agai nst unreasonable nultiplication of charges has
| ong provided courts-martial and reviewing authorities with a
traditional |egal standard -- reasonabl eness -- to address the
consequences of an abuse of prosecutorial discretion in the

context of the unique aspects of the mlitary justice system

1. FORFElI TURE
At trial, appellee entered unconditional guilty pleas to

all offenses. Prior to sentencing, he noved that the conspiracy
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charge and the charge of receiving the stolen G4 be treated as
mul tiplicious for sentencing. See RCM 906(b)(12). He also
noved that the Article 108 and Article 134 charges involving
sale of the C-4 be treated as multiplicious for sentencing. The
mlitary judge denied both notions.

As not ed above, appellee raised the issue before the Court
of Crimnal Appeals in ternms of an unreasonable rnultiplication
of charges, and the Governnment responded that relief should not
be granted because the issue of unreasonable nmultiplication was
not raised at trial. The Court of Crim nal Appeals chose not to
address this question in ternms of whether the notion at trial
fairly enbraced the i ssue on appeal, but instead focused on the
uni que statutory responsibility of the Courts of Crim nal
Appeals to affirm"only such findings of guilty and the sentence
or such part or amount of the sentence, as it finds correct in
 aw and fact and determ nes, on the basis of the entire record,
shoul d be approved.” Art. 66(c), UCMI, 10 USC § 866(c). The
Court concluded that Article 66(c) provided it with authority to
consider all clains of unreasonable nultiplication of charges,
even if raised for the first time on appeal, and to consi der
wai ver only "if an accused affirmatively, know ngly, and
voluntarily relinquishes the issue at trial . . . ." 53 M at

606.



United States v. QU ROZ, No. 00-5004/MC

Congress, in Article 66(c), provided each of the Courts of
Crimnal Appeals with the authority and the responsibility to
affirmonly such findings and sentence as it finds correct and
determ nes, on the basis of the entire record, should be
approved, which we have described as an "awesone, plenary, de

novo power[.]" See United States v. Cole, 31 M] 270, 272 (CMVA

1990); see also United States v. Lacy, 50 MJ 286, 287-88 (1999).

Particularly in view of the extraordi nary power of a Court of
Crimnal Appeals to "substitute its judgnent" for that of the
court-martial, 31 M} at 272, the court below was well within its
authority to determ ne the circunstances, if any, under which it
woul d apply waiver or forfeiture to the type of error at issue

in the present case. See United States v. O axton, 32 M] 159,

162 (CMA 1991).

I11. THE LONER COURT' S FRAMVEWORK FOR ADDRESSI NG UNREASONABLE
MULTI PLI CATI ON OF CHARGES

After determ ning that the prohibition against unreasonabl e
mul tiplication was distinct fromthe concept of multiplicity,
and that the issue had not been waived or forfeited, the court
bel ow set forth "a framework for determ ni ng whether a given
mul tiplication of charges arising fromthe sanme act or
transaction, while perm ssible under Teters, is neverthel ess

"unreasonable.'" 53 M} at 607. The Court noted that it would

10
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consider the followng factors: (1) "D d the accused object at
trial that there was an unreasonable multiplication of charges
and/ or specifications?"; (2) "lIs each charge and specification
ainmed at distinctly separate crimnal acts?"; (3) "Does the
nunber of charges and specifications m srepresent or exaggerate
the appellant's crimnality?"; (4) "Does the nunber of charges
and specifications unfairly increase the appellant's punitive

exposure?"; and (5) "lIs there any evidence of prosecutori al

overreaching or abuse in the drafting of the charges?" |[d.
According to the court below, these factors would serve as "a
guide, and we do not intend the list to be all-inclusive." 1d.

The court offered the follow ng standard for application of
these factors: "After considering these factors, if we find the
"piling on" of charges so extrene or unreasonable as to
necessitate the invocation of our Article 66(c), UCM,
authority, we will determ ne the appropriate renedy on a case by
case basis." Id.

In general, we conclude that this approach is well within
t he discretion of the court belowto determne how it wll
exercise its Article 66(c) powers. W enphasize that, in this
process, the court is making a determ nation of |aw under a
classic legal test -- whether the action under review was

"reasonabl e" or "unreasonable."” Reasonabl eness, |ike sentence

appropriateness, is a concept that the Courts of Crim nal

11
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Appeal s are fully capable of applying under the broad authority

granted by Congress under Article 66. See United States v.

Sales, 22 MJ 305 (CVA 1986); United States v. Suzuki, 20 M} 248

(CVA 1985).

In that regard, we have reservations about the | ower
court's reference to a factor addressing whether "the nunber of
charges and specifications unfairly increase[s] the appellant's
punitive exposure." The term"unfairly" could be viewed as
applying the factor under an equitable rather than a | egal
standard, in light of the lower court's reference to its
"equitable power” inits initial decision. 52 M at 513. The
factor may be used, however, so long as it addresses the
question in terns of the |egal issue as to whether the nunber of
charges and specifications "unreasonably" increased appellant's
punitive exposure. Accordingly, we shall remand this case for
further consideration by the court below in light of our concern
about this factor.

We also note that the | ower court recommended that counsel
and judges not enploy the term"nultiplicious for sentencing,"
in light of the potential for confusion with the doctrine of
mul tiplicity connected to the constitutional prohibition against
doubl e jeopardy. 53 MJ at 605 n. 16. Although we recognize
that enploynment of a different termmay well be warranted, we

note that RCM 906(b) (12) expressly recognizes the right of an

12
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accused to submt a notion for appropriate relief based on
"multiplicity of offenses for sentencing purposes.” Mlitary

j udges have traditionally exercised the power to treat offenses
as "multiplicious for sentencing” in a prudent and salutary

fashion. See United States v. Traxler, 39 M 476, 480 (CVA

1994). This doctrine may well be subsuned under the concept of
an unreasonabl e nultiplication of charges when the mlitary
judge or the Court of Crimnal Appeals determ nes that the
nature of the harmrequires a renedy that focuses nore
appropriately on punishnent than on findings. The President may
decide to anend the Manual to refer to the doctrine of
multiplicity for sentencing in the future in terns of an
unreasonabl e nultiplication of charges for purposes of
sentencing. Until the Manual is anended, however, a notion to
treat offenses as "nultiplicious for sentencing” remains a valid

basis for relief under the Mnual

| V. DECI SI ON
The decision of the United States Navy-Mrine Corps Court
of Crimnal Appeals is set aside. The record of trial is
returned to the Judge Advocate General of the Navy for remand to

that court for reconsideration in |ight of this opinion.

13
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CRAWFORD, Chi ef Judge (dissenting):
The | ate Judge Cook once said: “The problemis not that
there are insufficient tests for multiplicity;, the problemis

that there are so many.” United States v. Baker, 14 M} 361, 372

(CVA 1983) (Cook, J., dissenting). Today, our Court perpetuates
the turnmoil in the mlitary justice system by sanctioning yet
anot her subjective test, one that smacks of equity, as a way to
solve the multiplicity conundrum | would answer the first
certified question in the affirmative. The Court of Crim nal
Appeal s did err by holding that a “doctrine” of unreasonable
mul tiplication of charges can exist separately fromthe concept
of multiplicity set forth in the Constitution, the Uniform Code
of Mlitary Justice, and the Manual for Courts-Martial. See,

e.g., United States v. Scheffer, 523 U S. 303 (1998)

(President’s rules are binding unless they violate the
Constitution or Code).

The Doubl e Jeopardy C ause of the Fifth Anendnent and its
codification in Article 44, UCMIJ, 10 USC § 844, together with
the Sixth Anendnment right to a fair trial, prohibit multiple
trials and nmultiple sentences for the “sane” offense. Brown v.

Chio, 432 U S. 161 (1977). Likew se, these constitutional
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provi sions prohibit consecutive sentencing for the sane offense.
I d.

Both the 1917 and 1921 Manual s stated that the “duplication
of charges for the sane act or omssion will be avoi ded except
when, by reason of lack of definite information as to avail able
evidence, it may be necessary to charge the same act or om ssion
as constituting two or nore distinct offenses.” Para. 66,

Manual for Courts-Martial, US. Arny, 1917 and 1921. The 1949
Manual stated: “One transaction, or what is substantially one
transacti on, should not be nade the gasis for an unreasonabl e
mul ti plication of charges agai nst one person.” Para. 27, Munual
for Courts-Martial, U'S. Arny, 1949.! That Manual gave as
exanpl es charging a soldier with disorderly conduct and assault,
or failure to repair froma routine schedul ed duty and absent

wi t hout | eave for the sane period of tinme. That Mnual al so
recogni zed that exigency of proof may require charging “two or
nore offenses.” 1d. Both the 1917 and 1921 Manual s i ndi cated
that where the individual is found guilty of both offenses, the

sol di er should only be punished with reference “to the act or

omssion in its nost inportant aspect, and if this rule be not

! This provision remined unchanged in paragraph 26b of the 1951 and 1969
(Revised ed.) Manuals for Courts-Martial, United States.
2
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observed by the court the review ng authority should take the

necessary action.” Para. 66, 1917 and 1921 Manual s, supra.
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The 1984 and successor Manuals placed this rule in the
non- bi ndi ng Di scussion of RCM 307(c)(4). See Manual for Courts-
Martial, United States (2000 ed.). When balancing this
proscription with the prescription that we try all known
offenses at a single trial, RCM 601(e)(2), we exam ne the
vari ous charges to ensure they are ained at separate crim nal
acts and do not exaggerate an accused servi cenenber’s exposure
to punishment. RCM 1003(c)(1)(C) also prohibits multiple
puni shment for the sanme of fense.

Courts of Crimnal Appeals, with their statutory nmandate to
deci de which findings and sentence nust be approved, have both
the duty and the authority to address the reasonabl eness of
prosecutorial discretion. See Art. 66(c), UCMJ, 10 USC §
866(c). However, a Court of Crimnal Appeals is a court of |aw,
not a court of equity, and it must test prosecutorial discretion
under the traditional |egal standard of reasonableness. M
at (8). Wiile both this Court and the |ower courts have the
power to fashion what sone woul d consi der equitable renedies,

neither court is operating other than as a court of |law.  See,

e.g., United States v. Hardcastle, 53 MJ] 299 (2000); United

States v. Wllians, 53 MI 293 (2000); Wodrick v. Divich, 24 M

147 (CMVA 1987); see also United States v. Britton, 47 M} 195,
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202 (1997)(Effron, J., concurring)(referring to an equitable
conbi nati on of offenses for sentencing, instead of nultiplicious
for sentencing).

Prosecutors have broad discretion when deci di ng whether to
bri ng charges agai nst an individual and choosing what particul ar
charges to bring. See Standard 3-3.9, Discretion in the
Char gi ng Deci sion, ABA Standards for Crimnal Justice,
Prosecution Function and Defense Function (3¢ ed. 1993).|:| Thi s
is particularly true in a mlitary justice system which
encour ages the charging of all known offenses at one court-
martial. A court of law, in reviewi ng the prosecutor’s charging
deci sion, can review that decision, for vindictive prosecution,

i nperm ssi bl e discrimnation against the class of defendants, or
to determine if there has been malicious and discrimnatory
prosecution in nmultiplying the nunber of charges brought. See

United States v. Batchelder, 442 U.S. 114, 123-24 (1979). 1In so

doi ng, appellate courts are not applying sone type of equitable
remedy or substituting an individual judge' s views for that of
the prosecutor. Just as individual appellate judges are not
supposed to substitute their personal judgnents as to the

appropri ateness of a sentence, judges need not fashion renedies
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in equity when a | egal standard exists by which to neasure
di scretion.

| f charges are not nultiplicious because the prosecutor has
not abused his discretion in the charging process, thereby not
unreasonably increasing an accused’s punitive exposure, the
| oner court nmust then determne nmultiplicity using one of the

t hree approaches set forth in United States v. Nebl ock, 45 M

191, 202 (1996)(Crawford, J., concurring in the result).?

This Court has taken nunerous steps to deci pher the
mul tiplicity rules based on the Constitution, the Code, and the
Manual . To assist the bench and bar, | reconmmend the adoption
of Judge Effron’s approach in Britton, 47 M} at 202-03, or
adoption of the pleadi ngs-el ements approach as applied by

Bl ockburger v. United States, 284 U S. 299 (1932). See al so

Texas v. Cobb, 121 S. C. 1335 (2001); Carter v. United States,

530 U. S. 255 (2000); Drafters’ Analysis of RCM 1003(c)(1) (0O

2000 Manual, supra at A21-71. The first series of steps was

bet ween 1951 and 1975; the second would be the era under United

States v. Baker, 14 M} 361; the third, and current era begins

with United States v. Teters, 37 MI 370 (CVA 1993).
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1951 - 1975

The Uni form Code of MIlitary Justice provides no rules for
determining nultiplicity of charges, findings, or sentences.
Article 36, UCMJ, 10 USC § 836, delegates to the President the
authority to prescribe “[p]retrial, trial, and post-trial
procedures, including nodes of proof,” in courts-martial,
appl ying insofar as practicable “the principles of |aw and the
rules of evidence generally recognized in the trial of crimnal
cases in the United States district courts,” so |long as not
inconsistent with the Code. Article 56, UCMJ, 10 USC § 856,
del egates to the President the authority to prescribe the limts
of court-martial punishnment.

| n paragraph 76a(8) of the 1951 Manual for Courts-Martial,
United States, the President prescribed a single test for
determ ni ng the maxi mum aut hori zed puni shnment for each of two or
nore offenses “arising out of the sane act or transaction”:
“The of fenses are separate if each offense requires proof of an
el ement not required to prove the other.” This rule was taken

from Bl ockburger v. United States, supra. See Legal and

Legi slative Basis, 1951 Manual at 78.

2 |n determining nultiplicity, there are three approaches: (1) statutory-
el ements test; (2) pleadings-elenments test; and (3) evidentiary-el enents
test.

7
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Bl ockburger itself applies the pleadi ngs-el enents rather

than the statutory-elenments test. Bl ockburger clainmed that two

drug sal es on successive days constituted one offense.

[S]hortly after delivery of the drug which was the
subject of the first sale, the purchaser paid for an
addi tional quantity, which was delivered the next day
: The contention on behalf of petitioner [was]
that these two sal es, having been nmade to the sane
pur chaser and foll owi ng each other with no substanti al
interval of tine between the delivery of the drug in
the first transaction and the paynent for the second
guantity sold, constitute[d] a single continuing

of f ense.

284 U. S at 301-02.

The Court rejected the claim stating:

The Narcotic Act does not create the offense of
engagi ng in the business of selling the forbidden
drugs, but penalizes any sale made in the absence
of either of the qualifying requirenents set forth.
Each of several successive sales constitutes a

di stinct offense, however closely they may fol |l ow
each ot her.

Id. at 302.

Not wi t hst andi ng this | anguage i n Bl ockburger, this Court

criticized the “in vacuo” or “doctrinaire” approach taken in the

Manual .

United States v. Beene, 4 USCMA 177, 178, 15 CWVR 177,

178 (1954). The Beene deci sion, authored by Judge Brosman, set

forth a “societal nornf test. To reflect this Court of MIlitary

Appeal s deci sion, the 1969 Manual was changed to add the

foll ow ng | anguage:



United States v. Quiroz, No. 00-5004/MC

Care nust be exercised in applying the general rule
[the el enments test] stated in the above paragraph
as there are other rules which may be applicabl e,
with the result that in sone instances a fina
determ nation of whether two offenses are separate
can be made only after a study of the circunstances
involved in the individual case. The follow ng are
exanpl es of rules under which offenses may not be
separate al though each offense requires proof of

an elenment not required to prove the other:

[there foll owed a discussion of four categories

of cases--when the intent for each of severa
offenses is to be inferred fromthe sane fact;

when two offenses are conmtted as the result

of a single inpulse or intent; when the offenses
involve violations of different social standards;
and when the offenses involve the breach of
separate duties].

Para. 76a(5), Manual for Courts-Martial, United States (1969
Revised ed.). As the Drafters’ Analysis makes clear, these new

rules were nerely restatenents of those announced in Beene and

other cases. See Analysis of Contents, 1969 Manual at 13-8
(Dept of the Army Panphlet 27-2 (July 1970)).

Baker Era

In United States v. Baker, supra, the accused was charged

w th aggravated assault and conmuni cation of a threat. The

of fenses were conmtted during the sanme attack, while the
accused was attenpting to force the victimto drive himto an
unspecified location in her autonobile. The mpjority rejected a

literal application of the Bl ockburger “elenments” test based on

the “additional” tests for multiplicity set forth in the 1969
9
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Manual .  Judge Cbgk, in dissent, leveled the criticismthat sone

tests for nmultiplicity enployed by the najority were “so
subj ective that, applied to the sane facts, they can produce
different results for different people.” 14 M} at 372.

The majority in Baker decided that two charges were
mul tiplicious for findings if either (1) one of the charges
necessarily included all the elenments of the other, or (2) the
al | egations of one charge “fairly enbraced” the elenents of the
ot her charge. 14 M] at 368. Applying these precepts, the
maj ority concluded that the el enents of conmunicating a threat
were neither included nor fairly enbraced within those of
aggravated assault. Thus, for findings purposes, the offenses
were separate. Nonetheless, the magjority concluded the of fenses

were multiplicious for sentencing.

United States v. Teters

In Teters, 37 M} at 370, we held that forgery and | arceny
of two checks were not nultiplicious for findings, even though
the forgery was the neans by which the | arceny was acconpli shed.
Al though the Court did not explicitly overrule Baker and its

progeny (e.g., United States v. Allen, 16 MJ] 395 (CMVA 1983);

United States v. Ward, 15 MJ 377 (CMA 1983)), our unani nbus

10
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Court “buried” it®in favor of a multiplicity doctrine rooted
nmore firmy in the Doubl e Jeopardy C ause of the Fifth Anmendnent
and Supreme Court precedent.

The applicable rule is that, where the sane act
constitutes a violation of two distinct statutory
provi sions, the test to be applied to determ ne

whet her there are two offenses or only one is

whet her each provision requires proof of an additional
fact which the other does not.

Bl ockburger, 284 U.S. at 304; accord, Schmuck v. United States,

489 U.S. 705 (1989).
A year later, we determned that two statutes can define
one of fense when one is a |lesser-included of the other. See

United States v. Foster, 40 MJ 140 (CVA 1994). In the years

imediately followng Teters, this Court nmade it abundantly cl ear
that we rejected the “single inmpulse,” “fairly enbraced,” and
“ultinmate offense” theories and tests for determ ning

multiplicity. See United States v. Brownl ow, 39 MJ 484 (CVA

1994); United States v. Traxler, 39 Ml 476 (CVA 1994); United

States v. Mrrison, 41 Ml 482 (1995).

The | aw began to change in 1995 with the publication of

United States v. Weynouth, 43 MJ] 329 (1995). Prior to Wynout h,

the Court had strictly adhered to a “statutory el enents”

approach when determ ning whether crinmes were multiplicious with

3 See United States v. Teters, 37 M 3101 378 (Cox, J., concurring).
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other offenses or |esser-included offenses. See id. at 333;

see also United States v. Weeler, 40 M] 242 (CNVA 1994).

However, in Weynouth, the mgjority explained the difference
between mlitary and federal practice required that “in the

mlitary, the specification, in conbination with the statute,

provi des notice of the essential elenments of the offense.”

43 M) at 333.

Hi storical differences between federal and mlitary
law in this regard should not be surprising. For one
thing, unlike federal offenses, mlitary offenses are
not exclusively the product of statutes. Countless
mlitary offenses derive their elenental essence from
regul ations or orders, fromcustons of the service, or
fromtraditional mlitary crimes that have energed
froma mlitary common | awlike process. Arts. 90(2),
91(2), 92, 133, and 134, UCMJ, 10 USC 88 890(2),
891(2), 892, 933, and 934, respectively. See Parker
v. Levy, 417 U S. 733 ... (1974). Mere recitation of
statutory el enments woul d provide servicenenbers no
noti ce whatever in such cases.

Id. at 335.
The foll ow ng year saw a strengthening of the pleadi ngs-
el ements approach to nultiplicity issues, both here and in the

Suprene Court. See Rutledge v. United States, 517 U S. 292

(1996); Neblock, 45 MJ at 191; United States v. OCatney, 45 M

185 (1996). In Rutledge, the unani nous Suprene Court found that

conspiracy to distribute cocaine was a | esser-included of fense

of a continuing crimnal enterprise (CCE) offense, since the “in

12
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concert” elenment of the CCE offense signified agreenent in a
pl an, and that was tantamount to a conspiracy. |n other words,
the “in concert” elenent of the CCE offense was based on the
sane agreenent, as shown by the pleadings, as the conspiracy
of f ense.

I n Nebl ock, we were required to determ ne whet her taking
i ndecent liberties and commtting i ndecent acts with the sanme
child, but at different tinmes, constituted one offense, since
both infractions were violations of Article 134, UCMJ, 10 USC
8§ 934. The mgjority in Neblock sustained the conviction of both
of fenses because each consisted of different acts at different
times. Judge Sullivan, witing the plurality opinion, rejected
t he pl eadi ngs-el enents approach. |In our separate opinions,
Judge Cox and | both enbraced the pl eadi ngs-el ements approach as

being truer to Bl ockburger’s prescription.

In Catney, the Court dealt with two offenses | aid under
Article 134, conmunicating a threat and obstructing justice.
The appel | ant contended that his comrunicating a threat was a
| esser-included of fense of the obstruction of justice he
committed on the same date. The mpjority conpared the el enents
of the two offenses and, finding that they were different,

rejected the appellant’s multiplicity argunent. Witing for the

13
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di ssent, then-Chief Judge Cox again applied the pleadings-
el enents test in accordance with Weynouth and determ ned that
under the facts, the appellant had communicated his threat in
order to obstruct justice. Thus, |ooking at the pleadings and
the facts of the case, the dissent found nultiplicity.

In nore recent cases, we have found multiplicity based on
the fact that |esser-included offenses are the sane as the

greater offenses under the Double Jeopardy Cl ause. See Britton,

47 M) at 195; United States v. Savage, 50 M} 244 (1999).

In resolving issues of multiplicity, we are gui ded al ways
by the principle that courts may not give nore punishnent than

t he Congress and the President intended. See Rutledge v. United

States, supra; Mssouri v. Hunter, 459 U S. 359, 366 (1983);

Brown v. Chio, 432 U. S. at 165. Were the pleadings and

el ements of two statutes define but one offense, the |l egislature

does not intend to inpose nmultiple punishments for that “sane

of fense.” See Rutl edge, supra; Wialen v. United States, 445

US 684 (1980); Ball v. United States, 470 U S. 856 (1985).

Accordingly, | would hold that whenever a | ower court exam nes
issues of multiplicity, it nust do so in concert with |egal
precedent and fulfill its Article 66(c) nandate as a court of

law, not one in equity.

14
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The charges in this case were necessary to set forth the
extent of appellee’ s involvenment with the expl osives and
marijuana. The pleadings in this case establish that appellee
entered into a conspiracy with Corporal Lester R Harris to
wrongfully dispose of 1.25 Ibs. of G4 mlitary expl osive
material. They also establish that to effect the object of the
conspiracy, appellee and Corporal Harris sold the explosive
mat eri al .

On April 14, 1998, appellee purchased 20 marijuana seeds
and planted these seeds in 7 pots. These pots were found in
appellee’s hone 3 nonths |ater. The evidence in this case
establishes inportant tinme elenents. First, the explosives were
transported by vehicle fromone house to another and held for a
nunber of weeks. Likew se, marijuana seeds were purchased in
April and held for 3 nonths, at which tinme the plants woul d have
produced nmarijuana for personal consunption or for distribution.
Certainly these charges are not unreasonably multiplicious when
one considers the historical exanples given previously. Thus,
under a pl eadi ngs approach, these are not nmultiplicious.

However, | believe that we shoul d adopt the approach of Judge
Effron in Britton, 47 Ml at 204, conditionally dism ssing Charge

Il and specifications 2 and 3 of Charge II1l. “The dism ssal

15
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woul d becone effective when direct review becones final in the
manner described in Article 71(c), UCMJ, 10 USC § 871(c).” 1d.
Regarding Certified Issue Il, | agree that Article 66(c)
requires Courts of Crimnal Appeals to decide which findings and
sentence should be approved. 1In so doing, the Courts of
Crim nal Appeal s nust determ ne whether or not an issue has been
raised either explicitly or inplicitly in the trial court. On
the other hand, the |ower courts are not free to ignore clear

gui dance fromthis Court. See United States v. Allberry, 44 M

226 (1996); see also United States v. Tualla, 52 M] 228 (2000).

We have clearly said that unless nultiplicity is raised and
litigated in the court below, the issue is generally waived on

appeal. See United States v. Lloyd, 46 M} 19 (1997); Savage, 50

Ml at 245 (Crawford, J., concurring in the result). Just as we
rejected the Air Force Court’s “bright line rule” concerning
forfeiture of multiplicity issues in Lloyd, we should reject the
Navy- Mari ne Corps Court’s sequel that multiplicity clains are
never forfeited. Since appellee did raise the question of

mul tiplicity involving a sale of C4 at his court-martial, and
the mlitary judge denied the nultiplicity notion as it related
to appellee’s sentencing, it was proper for the court belowto

adj udi cate the issue and grant appellee appropriate relief

16
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within the strictures of the | aw pronul gated by the Congress,
Presi dent, and superior courts.

Finally, I would hold that the lower court did err in
granting appellee relief without finding that he suffered

material prejudice. To hold otherwi se ignores United States v.

Powel |, 49 M] 460, 464 (1998), where we hel d:
[While Courts of Crimnal Appeals are not constrained
fromtaking notice of otherwise forfeited errors, they
are constrained by Article 59(a), [UCMJ, 10 USC
8 859(a)] because they may not reverse unless the
error “materially prejudices the substantial rights of
the accused.” Articles 59(a) and 66(c) serve to
bracket their authority. Article 59(a) constrains
their authority to reverse; Article 66(c) constrains
their authority to affirm
Contrary to appellant’s contention and the |ower court’s
finding, the Court of Crimnal Appeals’ discretion to affirm
only those findings and sentence which, based on the entire
record, that court thinks should be affirnmed is not some
equi table doctrine that is separate and apart fromthat court’s
duty to correct legal errors.
| would return this case to the Court of Crimnal Appeals

for further review consistent with the precedential views of our

Court.

17
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SULLI VAN, Judge (dissenting):

(1)
Overvi ew
The majority opinion creates a new |l egal right for a

mlitary accused to have | egally adequate and separate findings

of guiltyEldisnissed because they constitute an “unreasonabl e

mul tiplication of charges.” It remands this case for

reconsi deration by the Court of Crimnal Appeals to nake a

di scretionary determ nati on whether appellee’ s conviction for
wongfully selling governnment property, i.e., C 4 explosives
(Article 108, UCMI), and his conviction for possessing,
transporting, storing, and/or selling explosive material know ng
it to be stolen (10 USC § 842(h) and Article 134, UCMJ) are an

“unreasonabl e nultiplication of charges.”

| dissent to this remand and the judicial creation of a new
right for mlitary accused to have legally separate findings of
guilty dism ssed because an appellate court sonehow consi ders

t hem unreasonable. See generally United States v. Waymre, 9

USCVA 252, 255, 26 CWR 32, 35 (1958) (“It was never intended

! The majority concedes that the offenses at issue are legally

adequate and separate. See United States v. Teters, 37 Ml 370
(CVA 1993) (offenses found to be legally separate); see al so
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that a board of review be given the power to di sapprove findings
inits ‘“discretion.””). In ny view, this judicial renmedy
conflicts with the traditional and present practice at courts-
martial and is otherwi se unauthorized. See Discussion, RCM
1003(c)(1)(C), Manual for Courts-Martial, United States (1998

ed.); see also United States v. Scheffer, 523 U S. 303 (1998)

(President, not appellate court, should nake rul es of evidence

and procedure at courts-martial).

(1)
A New Legal R ght

In this case, the appellate court bel ow established “an
equi table power” for itself to dismss legally separate findings
of guilty when it determines in its discretion that an
“unreasonabl e nultiplication of charges” has occurred. It cited
the decision of the Air Force Court of Crimnal Appeals in

United States v. Erby, 46 M) 649, 651 (1997), as authority for

this “equitable power.” Erby, in turn, cited as authority the
Di scussion sections of two Manual provisions (RCM 307(c)(4) and

1003(c)(1)(C) and a decision of this Court in United States v.

Foster, 40 M) 140, 144 n.4 (CVA 1994). The nmgjority of our

Court today rejects the equitable power approach of the

United States v. Martin, 36 MJ 315 (CVA 1993) (offenses found
not to be legally separate).
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appel l ate court below. However, it recognizes a “new | egal
power” of a Court of Crimnal Appeals to set aside findings of

guilty which are legally separate under United States v. Teters,

37 MI 370 (CVA 1993), but are nonethel ess “unreasonable” inits
view. The sole legal authority cited for this new | egal power

is the above-noted Di scussion section of RCM 307(c)(4).

More particularly, the | ower court gave itself a new power,
and the mgjority of this Court now endorses this new power but
calls it a different nane. Basically, this new power is a tool
to be used against the GiovernnentEI whenever a trial judge or an
appel l ate court reviews two closely related charges in a trial
and determ nes that, even though the two charges are not
mul ti plicious under the I aw, the charges are unfair because of
“an unreasonable multiplication of charges.” Under this new
power, if a judge or court in its discretion determnes that two
charges are an “unreasonable nultiplication of charges,” then
the judge or court nust dism ss the “unreasonabl e” charge or

consol idate that charge wth another. Judicial action thus

2 As Justice Cardozo said:

But justice, though due to the accused, is due to
the accuser also. The concept of fairness nmust not
be strained till it is narrowed to a filanment. W
are to keep the bal ance true.
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transforns a hortatory principle of mlitary justice (that a
singl e instance of m sconduct should not give rise to an
unreasonabl e multiplication of charges by the prosecution) into
a legally enforceable right of an accused to dism ssal of

charges or findings.

(111)
Pur port ed
Legal Authority

The majority supports its creation of this new | egal right
with a slender legal thread, i.e., a non-binding sentence in the
Di scussion section of RCM 307(c)(4), which states:

What is substantially one transaction

shoul d not be made the basis for an

unreasonabl e mul tiplication of charges

agai nst one person.
(Enphasis added.) In ny view, this advisory caveat is an
insufficient |egal basis on which to rely in creating a new
legal right to dism ssal of a charge or finding of guilty which
is legally separate. Therefore, | cannot join in recognizing
this new right, which would permt the court below on remand to

consolidate two | egal crimnal convictions into one.

Snyder v. Commonweal th of Massachusetts, 291 U S. 97, 122
(1934).
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This new right, created by the | ower court and endorsed by
the majority of our Court, is not found in the Constitution, nor
in any statute, nor even in a binding section of the Manual for
Courts-Martial. Therefore, | amreluctant to create such a
right, even though | do believe in the principle that the
prosecution shoul d not unreasonably multiply charges agai nst one
person on the basis of substantially one transaction. This |ong
establ i shed principle against “unreasonable multiplication of
charges” can only be transformed into a | egal right of an
accused by Congress in a statute, the President in the Manual
for Courts-Martial, or by this court in applying clear
constitutional, statutory, or regulatory law. In sum the
creation of a new |l egal power nust be based on actual | egal
authority. As the Roman phil osopher Lucretius said, “Nothing

can be created out of nothing.” De Rerum Natura, Book 1, |ine

155.

(1V)
State of the Law

The majority creates a new |l egal renedy for the mlitary
accused for “unreasonable nmultiplication of charges.” Wile
avoi dance of unreasonable nmultiplication of charges has | ong

been a general principle of mlitary law, its renmedy has al ways

been restricted to sentencing an accused only as to the nore
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serious offense (see authorities cited below). By permtting

the Court of Crimnal Appeals to dismss findings of guilty for
an unreasonable nultiplication of |egally separate charges, this

Court goes beyond what is permitted by the Constitution, the

Code, the Manual, and prior mlitary practice. Conpare RCM
907(b) (3)(B) (motion to dismss “nmultiplicious” offense
permtted); cf. Discussion, RCM 1003(c)(1)(C (even if offenses

are legally separate, they nay not be separately punishable).

(A)
DI SCUSSI ON SECTI ON OF MANUAL CREATES NO LEGAL RI GHTS

The majority opinion places exclusive weight on the
Di scussion section of RCM 307(c)(4) as authorizing this new
right of the mlitary accused to have findings of guilty
di sm ssed. RCM 307(c)(4) contains the following in this regard:
(4) Miltiple offenses. Charges and
specifications alleging all known
of fenses by an accused may be preferred

at the same tine. Each specification
shal|l state only one offense.

Di scussi on

What is substantially one
transacti on shoul d not be nmade the basis
for an unreasonable nultiplication of
charges agai nst one person. See RCM
906(b) (12) and 1003(c)(1)(C. For
exanpl e, a person should not be charged
with both failure to report for a routine
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schedul ed duty, such as reveille, and
with absence without |eave if the failure
to report occurred during the period for
whi ch the accused is charged with absence
w t hout | eave. There are tinmes, however,
when sufficient doubt as to the facts or
the I aw exists to warrant naki ng one
transaction the basis for charging two or
nmore offenses. In no case should both an
of fense and a | esser-included of fense

t hereof be separately charged.

See al so RCM 601(e) (2) concerning
referral of several offenses.

(Enmphasi s added.)

In my view, this | anguage, reasonably construed, neither

expressly or

inplicitly authorizes a Court of Crim nal

Appeal s

to dismss findings of guilty to offenses which are otherw se

legal |y separate. Cf. RCM 907(b)(3)(B)

Manual

bi ndi ng and creates no legal rights. The D scussion to

paragraph 4 of Part 1 of the Manual for Courts-Marti al

also note that it is specifically recognized in the

f or

Courts-Martial that the D scussion section is not

pertinent part:

These suppl enentary materials do not
constitute the official views of the
Depart ment of Defense, the Departnent of
Transportation, the Departnent of
Justice, the mlitary departnents, the
United States Court of Appeals for the
Armed Forces, or any other authority of

states in
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t he Governnent of the United States, and
they do not constitute rules. Cf., for
exanmple, 5 USC § 551 (1982). The

suppl enentary materials do not create
rights or responsibilities that are

bi ndi ng on any person, party, or other
entity (including any authority of the
Government of the United States whether
or not included in the definition of
“agency” in 5 USC § 551(1)). Failure to
conply with matter set forth in the
suppl enmentary materials does not, of
itself, constitute error, although these
materials may refer to requirenents in
the rules set forth in the Executive
Order or established by other |egal
authorities (for exanple, binding
judicial precedents applicable to courts-
mat erial) which are based on sources of
authority independent of the

suppl enentary materi al s.

(Enmphasi s added.)

Finally, the Discussion section to RCM 1003(c)(1) (0O
suggests the practice for treating offenses which are legally
separate but which constitute an unreasonable nultiplication of

charges. It states in pertinent part:

Even if each offense requires proof
of an element not required to prove the
other, they may not be separately
puni shable if the offenses were conmtted
as the result of a single inpulse or
intent. For exanple, if an accused found
guilty of larceny (see paragraph 46, Part
V) and of unlawfully opening nmail matter
(see paragraph 93, Part |V) opened the
mai | bag for the purpose of stealing
nmoney in a letter in the bag, the
of fenses woul d not be separately
puni shable. Also, if there was a unity
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of time and the existence of a connected
chain of events, the offenses may not be
separately puni shabl e, dependi ng on al
the circunstances, even if each required
proof of a different el enment.
(Emphasi s added.) Again, this | anguage does not purport to
authori ze the dism ssal of one of the separate charges which

shoul d not be separately punished. Instead, the renedy is to

ignore this offense when sentencing a mlitary accused.

In sum neither the Constitution nor the Uniform Code of
MIlitary Justice authorizes a trial judge or the Court of
Crim nal Appeals to dismss findings of guilty because they are
an “unreasonable multiplication of charges.” The majority
neverthel ess creates a right for the mlitary accused to ask a
mlitary judge and the Court of Crimnal Appeals to dismss
charges against himor set aside findings of guilty based on a
non- bi ndi ng Di scussion section of the Manual. To the extent
that this right to dismssal is predicated on the D scussion
section of RCM 307(c)(4), it is sinply unsupported as a matter

of | aw.
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(B)

H STORI CAL PRACTI CE AT COURTS- MARTI AL PROVI DES NO SUCH LEGAL

Rl GHT

Unreasonabl e nultiplication of charges has |ong been a

concern at courts-martial. Wnthrop comrented on this problem

as foll ows:
DI FFERENT STATEMENTS OF SAME OFFENCE

It is laid down by Chitty " that—=It is
frequently advisable, when the crine is
of a conplicated nature, or it is
uncertai n whether the evidence wll
support the higher and nore crimnal part
of the charge, or the charge precisely as
laid, to insert two or nore counts in the
indictment.” And Wharton “® writes—Every
cautious pleader will insert as many
counts as will be necessary to provide
for every possible contingency in the
evidence; and this the law permts.” 1In
mlitary cases where the offence falls
apparently equally within the purview of
two or nore articles of war, or where the
| egal character of the act of the accused
cannot be precisely known or defined till
devel oped by the proof, it is not
unfrequent in cases of inportance to
state the accusation under two or nore
Charges’’ -as indicated later in this
Chapter. |If the two articles inpose
different penalties, it may, for this
addi ti onal reason, be desirable to prefer
separate charges, since the court wll
thus be invested with a wi der discretion
as to the punishnent. \Were, however,
the case falls quite clearly wthin the
definition of a certain specific article,
to resort to plural charges is neither
good pl eading nor just to the accused.

At nost, in such cases, a single

10
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addi tional charge under Art. 62 should in
general suffice. An unnecessary

mul tiplication of forms of charge for the
same offence is always to be avoi ded. ’®
In view of the peculiar authority of a
court-martial to make corrections an
substitutions in its Findings, and to
convict of a breach of discipline where
the proof fails to establish the specific
act alleged, the charging of the sane

of fence under different forns is much

| ess frequently called for in the
mlitary than in the civil practice.

° C P. &P. §297. And See 1 Archbold,
93; Com V. Wbster, 5 Cush., 321.

" “The commander who prefers a charge

may, in the exercise of a just and | egal
di scretion, when the act may fall under
different articles of war, elect under
which to charge it, or may charge it
variously as in the several counts of an
indictnment.” G QO 18 of 1859.

® See G O 19, Dept. of the Col unbia,

1872; G C M O 95 Div. Pacific & Dept.
of Cal., 1881.

Wlliam Wnthrop, Mlitary Law and Precedents 143 (2d ed.

Reprint).

This general principle of |aw (that the unnecessary

1920

mul tiplication of charges is to be avoi ded) has been foll owed

for many years at courts-martial. See Di scussion, RCM

307(c)(4), Manual for Courts-Martial, United States (2000,

11

1998,
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1995, 1994, and 1984 eds.); para. 26b, Mnual for Courts-

Martial, United States, 1969 (Revised ed.) and 1951; para. 27,
Manual for Courts-Martial, U S Arny, 1949 and 1928; para. 66,
Manual for Courts-Martial, US. Arny, 1921 and 1917; George B

Davis, A Treatise on the Mlitary Laws of the United States 72

n.3 (1913).

Nevert hel ess, this general exhortation to avoid the
unreasonabl e multiplication of charges has never been enforced
by the dism ssal of such charges or the setting aside of
findings to such charges. The 1917 Manual for Courts-Marti al
makes clear that this type of erroneous pleading is to be cured
by sentencing the accused for only the nore serious portion of

the charges. It states:

66. Duplication of charges. The
duplication of charges for the same act
or omssion will be avoi ded except when,
by reason of lack of definite information
as to avail able evidence, it may be
necessary to charge the sane act or
om ssion as constituting two or nore
di stinct offenses. Wen the sane act or
omssion inits different aspects is
charged as constituting two or nore
of fenses, the court, even though it
arrives at a finding of guilty in respect
of two or nore specifications, should
i npose puni shnent only with reference to
the act or omssion in its nost inportant
aspect, and if this rule be not observed
by the court the review ng authority
shoul d take the necessary action. Thus a

12
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sol di er shoul d not be punished for

di sorderly conduct and for assault, when
t he disorderly conduct consisted in
maki ng the assault. And so, a person
subject to mlitary | aw should not be
charged under A. W 61 for failure to
report for a routine duty at a tine
included in a period for which he is
charged with absence w thout |eave under
the sane article; otherw se, when the
duty is not a routine duty. Routine
duties are those that are regularly
schedul ed, such as reveille, retreat,
stabl es, fatigue, schools, drills, and
parades, but do not include practice

mar ches or other previously specially
appoi nted and i nportant exercises, of
whi ch the accused is chargeable with
noti ce.

(First enphasis added.)

This practice of treating unnecessary multiplication of charges
during sentencing is carried in the various Manuals for Courts-
Martial up to the present day. See para. 66, 1921 Manual ; par a.
80a, 1928 and 1949 Manual; para. 76a(8), 1951 Manual ; para.
76a(5), 1969 Manual ; Discussion, RCM 1003(c)(1)(C), 1984, 1994,
1995, 1998, and 2000 Manual s.
(O
M LI TARY CASE LAW PROVI DES NO LEGAL RI GHT

The Court of Crimnal Appeals indicated that it found
support for its new equitable power to dism ss findings of
guilty on the basis of “unreasonable multiplication of charges”

in mlitary case law. | disagree. Dictain United States v.,

13
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Foster, 40 M)} at 144 n.4, and United States v. Mrrison, 41 M

482, 484 n.3 (1995), is not legally sufficient to establish such
a proposition. a Mor eover, al though the service Courts of
Crim nal Appeal s have recogni zed such an equitabl e power, they

rest exclusively on the dicta noted above. See United States v.

Catney, 41 M) 619, 623 (NMC.CrimApp. 1994); United States v.

Dean, 44 M) 683, 684 n.2 (Army Ct.Crim App. 1996); United States
v. Wlson, 45 MJ 512, 513 (Arny C&.Crim App. 1996); United

States v. Erby, 46 MJ 649, 651 (A F.C.CrimApp. 1997). See

generally Mchael J. Breslin and LeEllen Coacher, Miltiplicity

and Unreasonable Miultiplication of Charges: A Guide to the

Per pl exed, 45 A.F.L. Rev. 99, 109-10 (1998) (mlitary policy
based on fairness). The bottomline is that the power to
di sm ss charges as a renedy for “unreasonable rnultiplication of

charges” is a legal fiction. Cf. Ball v. United States, 470

U S. 856 (1985) (power to dismss multiplicious specifications

under the Doubl e Jeopardy C ause expressly established).

(V)

Unr easonabl eness

% No legal authority is cited in United States v. Foster for a

power to dism ss such charges. United States v. Mrrison only
cites cases in which the charges are not legally separate, i.e.,
they are multiplicious for findings as a matter of [aw. See
United States v. Dixon, 921 F.2d 194 (8'" Cir. 1990), cited in
United States v. Teters, 37 MJ at 373 n. 1.
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Both the | ower appellate court and the mpjority agree that
appel l ee’s offense of wongfully selling governnent property in
violation of Article 108, UCMJ, and know ngly possessing,
transporting, storing, and/or selling stolen explosive materi al
in violation of 18 USC § 842(h) and Article 134 are legally

separate offenses under United States v. Teters, supra.

Neverthel ess, the majority remands this case to the Court of
Crimnal Appeals to determ ne whether these two findings of
guilty constitute an “unreasonable nmultiplication of charges.”
No bi nding guidance is provided the | ower court in naking its

di scretionary call on this question. Assum ng the power created
by the majority is valid, no reasonabl e person could concl ude
under the facts and circunstances of this case that such
findings of guilty were an “unreasonable nultiplication of

charges.”

This was a guilty plea case, and appellee admtted the

followi ng facts concerning his crines:

ACC. Sir, between 1 May 1998 and 30 June
1998 | was giving Corporal Harris a ride
home fromwork. W had just finished
work and was driving to his residence.

On the way to his residence he was
explaining to ne a situation where him
and his wife had gotten into a

di sagreenent or an argunent because of
sonet hi ng that happened in the house. On
the tinme drive towards the house he was

15
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explaining to ne what it was, what the
situation was, and he had |let nme know
that she had found certain G4 in the
house, and she didn’t want it in the
house, and that was part of the

di sagreenent and ar gunent.

Once we got to his house, sir, we went
in, I went to make a phone call. He had
showed me the CG4. At that tinme he was
saying that he just wanted to get rid of
it, sir. Therefore we had cone to an
agreenent that | was willing to take it
fromhim | had taken the G4, and | ater
on | brought it back to—-had left his

resi dence, gone into ny car, went back to
nmy residence, sir. | had it there for, |
believe, a week or so, sir.

At that tinme, one of ny so-called friends
which | was hanging out with a |ot,
Private Hall bert, would cone over a |ot,
basically every day, every other day, you
know, we woul d hang out, go surfing or
sonmething, sir. At that tinme he had
noticed that | had the G4. | had showed
himthe G4, and he was willing to buy
the G4 fromnme, sir. At that tinme we
had cone to an agreenent where he was
willing to pay ne the noney for the C4,
and at that tine, between 29 June 1998
and 30 June 1998, | sold the G4 to
Private Hall bert, sir.

(R 31-32).

Appel | ee was charged with and pleaded guilty to four
of fenses concerning his possession and disposition of 1.25
pounds of ML12 Denolition Charge (C-4). First, he admtted
conspiring with Corporal Harris beginning in early May of 1998

to wongfully dispose of this explosive material, which was the
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property of the Governnent. (R 42-49). Second, he admtted
receiving this explosive material from Corporal Harris in early
June of 1998, knowing it to be stolen governnent property. (R
49-57). Third, he admtted possessing this explosive,
transporting it to his house, storing it for several weeks, and
agreeing to sell it to Private Hallbert. (R 57). Finally, he
admtted to selling and delivering this explosive material on or

about June 30, 1998, to Private Hallbert. (R 57-61).

Is this an unreasonable nmultiplication of charges? Wen
you | ook at Charge Il (the selling of the explosive (C4) to
Private Hall bert on or between June 29 and 30, 1998), you see
the gravanmen of the crine is the sale of governnent expl osives
to a particular person at a particular tine. Wen you |ook at
Charge IV, specification 2 (the unlawful possessing, storing,
transporting, and/or selling governnent explosives over a 30-day
period), you see the gravanmen of the offense is the possession
and storage of explosives in appellee’ s honme over an earlier 2-

week period in June 1998. These are discrete crimnal acts.

The | ower court ordered the two convictions conbined into
one Article 134 conviction. The lower court could not do this
under Teters, so it used a power apparently grounded in equity

(the power does not exist in case |law or any statute) to give a
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new remedy for an “unreasonable multiplication of charges,”

whi ch “pronot[es] fairness considerations separate from an

anal ysis of the statutes, their elenents, and the intent of
Congress.” 53 M) at 604-05. It is remarkable that the majority
of this Court adopts “the analysis by the Court of Crim nal
Appeal s” on this point. ___ M at (7). If the lower court is
going to create a new equity power, and if our Court is going to
help the | ower court create this power, why do it in a case |like
the present one, where there clearly was a | ong-term possessi on
of explosives and a distinct sale of the sane? Prosecution for
these two distinct crinmes here appears very reasonable. At the
very least, the majority should wait for an unreasonabl e fact
pattern to create a new power. | should think a nore deserving
case to create a new equitable power like this would be in a
case where a man is absent without |eave for 30 continuous days
and is charged with 30 counts of AWDL instead of one charge.
Absent sone clarity, the magjority’s | abel of an *“unreasonabl e
mul ti plication of charges” becones no nore than a substitute for

the lower court’s equity power.

Vi
Certified Questions

Al though the majority fails to do so, | would answer the

three issues in this case which the Judge Advocate Ceneral has
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certified. Article 67(a)(2), UCMI. | want to answer each

separately and directly.

The first certified question is:

WHETHER THE LOWER COURT ERRED | N HOLDI NG
THAT AN EQUI TABLE DOCTRI NE OF
UNREASONABLE MULTI PLI CATI ON OF CHARGES
EXI STS SEPARATE FROM MULTI PLICITY AND | S
AN | NDEPENDENT BASI S FOR CGRANTI NG RELI EF.

It is ny view, and as | read the majority opinion’ s inplication
as well, that the Court of Crimnal Appeals erred in creating an

equity power for itself. United States v. Waymire, 9 USCMVA at

255, 26 CMR at 35 (“It was never intended that a board of review
be given the power to disapprove findings in its ‘discretion ).
| join the majority in its act of setting aside the decision of

the Court of Crimnal Appeals on this basis.

The second certified i ssue asks:

WHETHER THE LOWER COURT ERRED BY

ENUNI CATI NG AND APPLYI NG A NEW PER SE
RULE THAT I T WLL NEVER APPLY FORFEI TURE
TO CLAI M5 OF UNREASONABLE MULTI PLI CATI ON
OF CHARGES RAI SED FOR THE FI RST TI ME ON
APPEAL.

My viewis that the Court of Crimnal Appeals is a court of |aw

and, when acting in this capacity, should be governed by the
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rule of law. See United States v. O axton, 32 MJ 159, 165

(Sullivan, C. J., concurring in part and in the result). Nothing

said in United States v. Lacy, 50 MJ 286 (1999), is to the

contrary. Accordingly, | disagree with the majority that the
Court of Crimnal Appeals had discretion to ignore the | aw of
wai ver or forfeiture when dealing wth questions of |aw such as

unreasonabl e multiplication of charges. See United States v.

Heryford, 52 M] 265, 266 (2000); United States v. Lloyd, 46 M

19 (1997); United States v. Britton, 47 MJ 195 (1997) (Il aw of

wai ver applicable to clains that charges are multiplicious as

matter of |aw).

The third certified i ssue is:

WHETHER THE LOWER COURT ERRED | N GRANTI NG
APPELLEE RELI EF FOR BEI NG CONVI CTED OF AN
UNREASONABLE MULTI PLI CATI ON OF CHARGES

W THOUT FI RST FI NDI NG THAT APPELLEE HAD
SUFFERED MATERI AL PREJUDI CE TO A
SUBSTANTI AL RI GHT.

In my view, the Court of Crimnal Appeals nust find error and
mat eri al prejudice before it provides relief (Article 59(a),

UCMJ), unless it specifically invokes its uni que sentence

approval powers. Article 66(c), UCMI. See United States v.

Cl axton, supra at 165 (Sullivan, C J., concurring in part and in

the result).
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VI |
Need For Renand

The remand portion of the majority opinion recognizes a
unique “legal” right for a mlitary accused to seek protection
fromthe Court of Crimnal Appeals (and presumably a trial
j udge) agai nst “unreasonable nmultiplication of charges.” As
stated before, the majority opinion bases this new right on the
non- bi ndi ng Di scussion section to RCM 307(c)(4). This right
does not exist in the Code or in the Manual, at |east for
findings of guilty that are otherwise legally separate. Cf. RCM
907(b) (3)(multiplicious specification “my be di sm ssed upon
tinmely notion by the accused”). It does not exist in federal

civilian case |law. See generally 24 Janmes Wn Moore et al.

Moore’ s Federal Practice and Procedure 8§ 608.04[3] (3d ed.

2001); 1A Charles Alan Wight, Federal Practice and Procedure 8§

142 (3d ed. 1999). Finally, this newWy created right against
unr easonabl e charging is far broader than the particul ar due

process concerns of United States v. Sturdivant, 13 M} 323 (CVA

1982). The purpose of this new “right” (to allowtrial and
appel l ate judges “to address the consequences of an abuse of
prosecutorial discretion in the context of the unique aspects of

the mlitary justice system” __ M at (8)) provides no real
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gui dance as to its scope and renders it a dangerous judici al

creation.

Various judges of this Court have over the years generally
war ned prosecutors and convening authorities to avoid
“unnecessary piling on” in charging a servicenenber at courts-

martial. See United States v. Mourrison, 41 Ml at 484 n. 3;

United States v. Foster, 40 M)} at 144 n. 4. However, the

majority opinion’s instructions for remand are given to the
Court of Crimnal Appeals in a case where only two

specifications are at issue, hardly a situation of “piling on.”

Thus, the majority’s rubric of “unreasonabl eness,” w thout nore

particular definition, effectively provides the Court of

Crimnal Appeals with carte bl anche power to erase findings of
guilty. This equity-type invention of the majority | cannot

accept. See United States v. Waymre, supra. An appellate

court cannot judicially create a new equity power outside the
Constitution, the statutes, and service regul ations w t hout
engaging in judicial legislation. | would reverse the |ower
court and affirm both convictions at issue on this appeal. A

remand i s not necessary to do justice in this case.
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(M 11)
Concl usi on

The actions of the |ower court and this Court strongly
remnd ne of Homer’s hero, U ysses, who encountered nmany
obstacles on his sea voyage hone to Ithaca. Wen forced to sai
though a narrow strait guarded by the deadly Scylla and
Charybdi s, U ysses managed with great difficulty to pass between
t hem a Unlike Uysses, the majority - while avoiding Scylla
(Equity) - has steered itself straight into the depths of
Charybdi s (Judicial Activisnm) by legislating a new |egal “right”
to dismssal of findings which constitute “an unreasonabl e
mul tiplication of charges.” This renedy conflicts with past and
present mlitary practice and has no | egal support anywhere in

existing law and, therefore, | nust dissent.

* In ancient Greek nythol ogy, Scylla and Charybdis were fata

hazards marking the Straits of Messina. |In a high cave on one
side of the narrow and rocky passage |lived the | ong-necked, six-
headed nonster Scylla, who plucked nmen from passi ng ships and
devoured them The shore opposite boasted the fatal whirl pool
Charybdi s, which three tines daily would suck the surroundi ng
seas (and any ships nearby) deep into its whirling center, and
three tines “vomt forth” the water so violently that the spray
reached the other side of the straits. QOdyssey XlIl, 11.73-110,
234- 259.
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